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CUSTOMER AGREEMENT 

 

This Customer Agreement (the “Agreement”) sets forth the terms and conditions under which Phillip Capital Inc. and its 
affiliates (collectively, “we,” “us” or “Phillip Capital”) will open and maintain one or more accounts (collectively, the 
“Account”) in your name and on your behalf (“you” or “Customer”) and transact business in cash commodities, 
commodity futures (and options thereon), foreign futures (and options thereon), all interests therein (including, but not 
limited to, exchange-for-physical (“EFP”), exchange-for-swap (“EFS”), exchange-for-options (“EFO”) and exchange-for-
risk (“EFR”) transactions, foreign currencies, and any other cash transaction or derivative, or any similar instruments 
which may be purchased, sold or cleared by or through a futures commission merchant (collectively, “Contracts”)) with 
you.  If this Account has been introduced to us, all references to us in this Agreement shall include your introducing 
broker, and your introducing broker shall enjoy all benefits and rights hereunder. 

1. AUTHORIZATION TO TRADE. You agree that Phillip Capital is authorized to purchase, sell and otherwise 
execute transactions in Contracts for your Account in accordance with your oral, telephonic, electronic, facsimile or 
written instructions. Customer agrees to be conclusively responsible for any instruction received electronically that is 
identified with Customer’s Account number and for any electronic, oral and written instruction (including any order) 
that is transmitted to Phillip Capital.  Unless instructed by you to the contrary in writing, Phillip Capital is authorized 
to purchase, sell or otherwise execute transactions in Contracts for your Account(s) on any U.S. or non-U.S. board of 
trade, exchange, contract market, trading facility, execution facility, or forex market, including, without limitation, an 
electronic trading system, facility or service, or clearing organization (each, a “Market”) as Phillip Capital deems 
appropriate in its sole discretion. If you place orders in Contracts orally, telephonically or electronically, you hereby 
waive any defense that such order was not in writing if, or as, required by any statute. Phillip Capital will attempt to 
execute all orders in Contracts which Phillip Capital may, in its sole discretion, choose to accept for the purchase, sale 
or execution of transactions in Contracts for your Account. 

2. GOVERNING LAW. Each Account and all Contracts, transactions and agreements in respect of each Account shall 
be subject, as applicable, to: (i) the Commodity Exchange Act of 1936, as amended (“CEA”) and all rules, 
regulations, orders and interpretations of the Commodity Futures Trading Commission (“CFTC”) and the National 
Futures Association (“NFA”); (ii) the constitution, by-laws, rules, regulations, policies, procedures, interpretations 
and customs of any Market or of any clearing firm or self-regulatory agency or organization; and (iii) any other laws, 
rules, interpretations, customs, or usage of the trade applicable to your trading of Contracts. All such laws, rules, 
regulations, orders, policies, procedures, interpretations, customs and usage, as in force from time to time, are 
hereafter collectively referred to as “Governing Law.”  Phillip Capital’ failure to comply with any such Governing 
Law shall not be a breach of this Agreement or otherwise impose liability upon Phillip Capital nor relieve you of any 
obligations hereunder. If you are subject to any Governing Law, Phillip Capital shall have no duty to determine 
whether you are in compliance with any Governing Law. 

3. MARGINS. You agree to maintain, without demand from us, such performance bond, margin, security deposit, cash, 
or other acceptable collateral (collectively, “Margin”) as we, in our sole discretion, may require from time to time, the 
amount of which may, in our sole discretion, exceed any amount that may be required by Governing Law. You shall 
provide to and maintain with Phillip Capital Margin in such amounts and in such form as Phillip Capital, in its sole 
discretion, may determine. Such Margin requirements established by Phillip Capital may exceed the Margin required 
of Phillip Capital by a Market. Phillip Capital may increase or decrease Margin requirements in its sole discretion at 
any time. If Phillip Capital determines that additional Margin is required, you agree to deposit with Phillip Capital 
such additional Margin when and as demanded by Phillip Capital, and you agree to satisfy immediately all Margin 
calls in such manner as Phillip Capital shall designate in its sole discretion. Notwithstanding any demand for 
additional Margin, Phillip Capital may at any time proceed in accordance with Section 5, and any failure to proceed 
shall not be deemed a waiver of any rights by Phillip Capital. No previous Margin deposit or practice shall establish 
any precedent. Phillip Capital shall not be liable to you for the loss of any Margin deposit which is the direct or 
indirect result of the bankruptcy, insolvency, liquidation, receivership, custodianship, or assignment for the benefit of 
creditors of any bank, another clearing broker, Market, clearing organization, or similar entity. 

4. SECURITY INTEREST AND LIEN. As security for the payment of all of your obligations and liabilities to us, we 
shall have a general lien and continuing perfected first security interest in, and lien upon, all property in which you 
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have an interest held by or through us including, but not limited to, all Contracts, Margin, collateral, premium, funds, 
securities, currencies, credit balances, foreign exchange contracts, commercial paper, monies, any other property, and 
all rights you may have against us (collectively, “Collateral”). Further, in order to satisfy any outstanding liabilities or 
obligations you may have to us including, without limitation, any Margin call, we may, at any time and without prior 
notice to you, sell, purchase, use, apply or transfer any of such Collateral interchangeably (including cash and fully 
paid securities). In the event of a breach or default under this Agreement or any other agreement you may have with 
us, we shall have all rights and remedies available to a secured creditor under Governing Law, in addition to the rights 
and remedies provided herein. 

5. LIQUIDATION OF ACCOUNTS. In the event of: (a) the death or judicial declaration of incompetency of you; (b) 
the filing of a petition in bankruptcy, or a petition for the appointment of a receiver, by or against you; (c) the filing of 
an attachment against any Account carried by Phillip Capital; (d) insufficient Margin as determined by Phillip 
Capital’ in its sole discretion, or Phillip Capital’ determination that any Collateral deposited to protect one or more of 
your Accounts is inadequate, regardless of current market quotations or conditions, to secure the Account; (e) your 
failure to provide us with any information requested pursuant to this Agreement; (f) your failure to pay any amount 
due to us; (g) your repudiation, breach or anticipatory breach of any provision of this Agreement; or (h) any other 
circumstance or development that Phillip Capital deems to require action necessary or appropriate for its protection, 
Phillip Capital is hereby authorized, according to its judgment and in its sole discretion, to take one or more or any 
portion of the following actions: (i) satisfy any obligation you may have to Phillip Capital, either directly or by way of 
guaranty or suretyship, out of any of your funds, property, Margin or Collateral in the custody or control of Phillip 
Capital; (ii) sell any or all Contracts, Collateral or securities held or carried for you or purchase any or all Contracts, 
Collateral or securities held or carried as a short position for you; (iii) cancel any or all outstanding orders, Contracts, 
or any other commitments made on behalf of you; (iv) accelerate and treat any or all of your obligations due to Phillip 
Capital as immediately due and payable; and (v) terminate any or all of Phillip Capital’ obligations for future 
performance to you. Any of the above actions may be taken without demand for Margin or additional Margin, without 
prior notice of sale or purchase or other notice or advertisement to you, your personal representatives, heirs, 
executors, administrators, legatees, or assigns, and regardless of whether the ownership interest shall be solely your 
ownership interest. 

In liquidating your long or short position, Phillip Capital, in its sole discretion, may (but is not obligated to) sell or 
purchase in the same contract month or initiate new long or short positions in order to establish a spread or straddle 
which in Phillip Capital’ judgment may be necessary or advisable to protect existing positions in your Account. Any 
sales or purchases hereunder may be made according to Phillip Capital’ sole judgment and in its discretion on any 
Market. It is understood that, in all cases, a prior demand, call, or notice of the time and place of a sale or purchase 
shall not be considered a waiver of Phillip Capital’ right to sell or buy without demand or notices herein provided. 
You shall at all times be liable for the payment of any debit balance upon demand by Phillip Capital, and shall be 
liable for any deficiency remaining in your Account in the event of the liquidation thereof in whole or in part by 
Phillip Capital or by you. In addition, Phillip Capital shall have the right to set-off and apply any amount owing from 
us to you against any indebtedness in your Account, whether matured or unmatured. In the event the proceeds realized 
pursuant to this authorization are insufficient for the payment of all liabilities of you due to Phillip Capital, you 
promptly shall pay, upon demand, the deficit and all unpaid liabilities, together with interest thereon and all costs of 
collection including reasonable attorneys’ fees. You agree to pay all expenses, including attorneys’ fees, incurred by 
Phillip Capital to collect any debit balances in your Account or to defend any unsuccessful claim you may bring 
against Phillip Capital. 

6. CUSTOMER’S REPRESENTATIONS, WARRANTIES AND COVENANTS. You represent, warrant and 
covenant to us that: 

a) all information that you provide to us in connection with the opening and maintenance of your Account is 
true, accurate and complete and that we are legally entitled to rely on such information; 

b) all financial information that you have disclosed to us is a true, accurate and complete representation of your 
current financial condition; 

c) you understand that all transactions effected for your Account, whether initiated by you or someone whom 
you have authorized on your behalf, are at and for your risk, you are able to withstand a total loss of your 
funds and you shall be solely liable under all circumstances; 



Phillip Capital Inc.   *   The Chicago Board of Trade Building   *   141 W. Jackson Blvd., Suite 3050   *   Chicago, Illinois 60604   *   (312) 356‐9000 

 V: 2016.06   Page | 3 

d) you will inform us immediately if you cease to be willing or financially able to sustain such losses; 

e) all orders for Contracts and all transactions entered into pursuant to this Agreement will not violate any 
Governing Law;  

f) you are acting solely as principal and not as agent for any other party and no other person or entity has any 
interest of any kind in the Account;  

g) all checks or wire transfers received by us for the Account shall be deemed to have been sent with the 
requisite authority by you; 

h) this Agreement has been duly authorized and executed by you, and you have full power and authority to trade 
the Contracts.  

i) if you are employed in the financial services industry or by any Market or self-regulatory agency or 
organization, you have obtained all necessary consents to open this Account and shall provide us with written 
proof of such consent; 

j) you agree not to make any trade individually or in concert with others that exceeds position limits imposed on 
you by Phillip Capital, any Market or Governing Law; 

k) you agree that, with respect to your Account, you will be solely responsible for all actions and inactions 
(including but not limited to the transmission of instructions and orders) of all authorized traders, officers, 
employees, representatives and agents of Customer; 

l) you have reviewed the registration requirements of the CEA, CFTC and NFA relating to commodity pool 
operators and commodity trading advisors and have determined that you and any person that has trading 
authority or control over your Account are in compliance with such requirements; 

m) If you are a partnership or limited liability company (“LLC”), the partnership agreement or operating 
agreement, as appropriate, is in writing and provides that the partnership or LLC will not terminate upon the 
death or incapacity of any one of the partners or members, as appropriate; the partners and the partnership or 
the members and the LLC are in compliance with and shall remain in compliance with all applicable 
Governing Law; the partners or members shall be jointly and severally liable to Phillip Capital for any and all 
transactions and obligations made in conjunction with this Account and are bound by all terms and conditions 
of this Agreement; and the partnership or LLC shall promptly notify Phillip Capital in writing of the death or 
retirement of any partner or member, or any material change in the partnership agreement or operating 
agreement; 

n) If you are plan covered by the Employee Retirement Security Act of 1974 (“ERISA”), you acknowledge that 
Phillip Capital is only providing services hereunder and is not a plan fiduciary as defined in ERISA, and any 
rules or regulations promulgated thereunder. Phillip Capital has no discretionary authority or control with 
respect to your purchase or sale of futures contracts and that the furnishing of market recommendations and 
information by Phillip Capital is solely for your convenience and does not constitute the exercise of such 
authority or control; and there is no agreement, arrangement, or understanding between you and Phillip 
Capital for investment decisions with respect to the assets of you or that Phillip Capital will render 
individualized investment advice to you based on the particular needs of you.  

In entering into this Agreement and opening the Account, we are relying on your representations, warranties and 
covenants contained in this Agreement and you agree to notify us immediately of any material changes to the 
accuracy thereof. 

7. POWER OF ATTORNEY. You agree and hereby irrevocably appoint Phillip Capital with full power as your true 
and lawful attorney-in-fact, to the full extent permitted by law, for the purpose of carrying out the provisions of this 
Agreement and taking any action and executing any instrument that Phillip Capital’ deem necessary or advisable to 
accomplish the purposes of this Agreement. 

8. FEES AND EXPENSES. You understand and agree that we will charge commissions and other fees for clearing, 
execution, give-up, custody, storage, delivery, reports, quotes, processing, inactive Accounts, Account maintenance, 
currency conversions, or any other service furnished to you, and you agree to pay such commissions, fees, and interest 
on monies owed to us at our then-prevailing rates. You further agree that we may deduct all commissions, fees, and 
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interest on monies owed to us directly from your Account, without obtaining your prior consent.  We will notify you 
of any such deductions. You understand and agree further that such commissions, fees, and interest rates may be 
changed from time to time. You also agree to pay any and all regulatory fees, any taxes imposed on transactions for 
your Account by any competent taxing authority and any other charges that may be imposed on such transactions. 
You will also be charged a fee for positions transferred to another broker. You understand that we may act as 
principal in certain transactions with you, including, but not limited to, cash market transactions, currency conversions 
or EFP, EFS, EFO or EFR transactions.  

9. FREE CREDIT BALANCES; TRANSFER ARRANGEMENTS. You authorize us to transfer funds, securities, or 
other property to, between, or among any of your futures Accounts and any other Account held by us, when in our 
sole judgment a transfer of any excess funds in such Account may be necessary to satisfy Margin calls or to satisfy or 
reduce any debit balances or deficit in any such Account. We agree to confirm any such transfer to you in writing, and 
such confirmation shall be deemed reasonable notice. All such transfers shall be made in compliance with the CEA 
and the CFTC’s rules. 

10. CONSENT TO LOAN OR PLEDGE. You hereby grant us the right, in accordance with Governing Law, to borrow, 
pledge, repledge, transfer, hypothecate, rehypothecate, loan, or invest any of the Collateral, including, without 
limitation, utilizing the Collateral to purchase or sell securities pursuant to repurchase agreements or reverse 
repurchase agreements with any party, in each case without notice to you, and we shall have no obligation to retain a 
like amount of similar Collateral in our possession and control. 

11. CONCLUSIVE STATEMENTS AND CONFIRMATIONS. You acknowledge that you are bound to the actual 
executions of transactions on the Markets and understand that all reports of execution price quotations and other 
market information are subject to change and errors as well as delays in reporting. You agree that you rely upon such 
information at your own risk. Confirmations of trades and any other similar notices, including but not limited to 
purchase and sale statements, sent to you shall be conclusive and binding unless you notify us to the contrary as 
follows: (i) where a report is made orally, at the time delivered to you; or (ii) where a report or notice is in writing, 
prior to the opening of trading on the next day following delivery of the report on which the relevant Market is open 
for business. Your Account statement shall be conclusive and binding unless you notify us to the contrary 
immediately upon delivery to you. 

YOU MUST OBJECT TO YOUR MONTHLY STATEMENTS, TRADE CONFIRMATIONS OR OTHER 
NOTICES IN WRITING AND DIRECT SUCH NOTICES TO US AT 141 W Jackson Blvd Suite 3050, Chicago, IL 
60604 OR BY FACSIMILE TO 312-356-9005, ATTN: COMPLIANCE DEPARTMENT, WITHIN THE TIME 
PERIOD SET FORTH ABOVE. YOUR FAILURE TO OBJECT TIMELY AND IN WRITING SHALL 
CONSTITUTE RATIFICATION OF ALL ACTIONS TAKEN BY US OR OUR AGENTS. 

12. NO TAX, ACCOUNTING, LEGAL OR MARKET ADVICE. You acknowledge that Phillip Capital does not 
provide any tax, accounting or legal advice of any kind to you. Phillip Capital does not give advice or offer any 
opinion with respect to the profitability, suitability or potential value of any particular transaction or investment 
strategy. You further acknowledge that any recommendations, market letters or other information (collectively, 
“Market Information”) provided to you by Phillip Capital does not constitute an offer or solicitation to sell or to buy 
any Contracts or other property. You assume the risk of relying on Market Information and hereby indemnify and 
hold the Phillip Capital Parties harmless from any and all claims, demands, losses, damages or expenses the Phillip 
Capital Parties may incur as a result of your use of Market Information. You agree that any investment decisions and 
transactions you make will be based solely on your own evaluation of your financial circumstances and investment 
objectives and whether such decisions and transactions are suitable with respect to your investment and/ or trading 
strategy. 

13. INDEMNIFICATION AND HOLD HARMLESS; PAYMENT OF LITIGATION AND COLLECTION 
EXPENSES. You agree to indemnify, defend and hold harmless Phillip Capital and its affiliates, and their respective 
officers, directors, managers, members, employees and agents (collectively, the “Phillip Capital’ Parties”), from and 
against any and all demands, liabilities, losses, damages (including without limitation, incidental, consequential, 
punitive, indirect and special damages), claims (whether in contract, tort, strict liability, warranty or otherwise), costs 
and expenses (including without limitation amounts paid in settlement of any claims, interest, any fines or penalties 
imposed by any Market, self-regulatory agency or organization or governmental agency, collection, accountants’ and 
attorneys’ fees) incurred by any of the Phillip Capital’ Parties as a direct or indirect result of your breach of any 
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provision of this Agreement. You also agree to indemnify, defend and hold harmless the Phillip Capital Parties from 
and against any and all liabilities, losses, damages, costs and expenses, including without limitation, accountants’ and 
attorneys’ fees (both in-house and outside attorneys’ fees), incurred by any of the Phillip Capital’ Parties in enforcing 
any of the provisions of this Agreement or any related agreement. If you initiate a legal action or proceeding against 
any of the Phillip Capital’ Parties, and you do not prevail (i.e., recover more than Phillip Capital’ highest offer to 
settle), you shall indemnify such Phillip Capital’ Parties for all costs and expenses (including, but not limited to, in-
house and outside attorneys’ fees) incurred by such Phillip Capital’ Parties to defend themselves.  

14. LIMITATION OF LIABILITY. You shall have no claim against Phillip Capital or any Phillip Capital’ Party for 
any loss, damage, liability, cost, charge, expense, penalty, fine, or tax caused directly or indirectly by: (a) any order 
transmitted by fax, email, instant messaging or other medium for execution which is accepted on a “not held” basis, 
that is, you agree that we shall not be held liable for any failure regarding proper execution unless it is due to our 
fraudulent activity; (b) any Governing Law, or any order of any court, governmental agency, or other regulatory body; 
(c) any suspension or termination of trading; (d) any restrictions, Market halts or rulings, acts of terrorism, riot, 
sovereign conduct or other acts of state, war or civil or labor disturbance; (e) any delays or inaccuracies in the 
transmission or reporting of orders or other information due to a breakdown or failure of any Market or any other 
transmission or communication facilities for any reason; (d) any failure or delay for any reason of any broker, bank, 
depository, Market, or custodian to fulfill its obligations or to pay in full any amounts owed to us or to you; (g) any 
failure or delay by any entity which, consistent with Governing Law, is holding customer segregated Collateral, to pay 
or deliver same to us; or (h) any other causes beyond our control.  

In executing transactions on a Market, we may use floor brokers, but we will not be responsible to you for negligence 
or misconduct of a floor broker if, at the time the floor broker was selected, the floor broker was authorized to act as 
such under the rules of the relevant Market and the appropriate regulatory agency. You also agree that we shall not be 
liable to you for any losses, costs, expenses, or other damages sustained by you in the event of any failure or delay by 
any Market, bank, or other depository institution where any of your Collateral is maintained, or a failure or delay by 
any member, bank, or agent of any of the foregoing to enforce its rules, to fulfill its obligations or to make any 
payment, for any reason whatsoever. You waive any claim, cause of action or right as against us, our directors, 
officers, employees, or agents that may arise or occur as a result thereof.  

We will not be responsible to you in the event of error, failure, negligence, or misconduct on the part of any 
intermediary, trading advisor, or other person acting on your behalf and, without limitation, we have no obligation to 
investigate the facts surrounding any transaction in your Account which is introduced by such intermediary, trading 
advisor, or other person. In addition to any other agreement to indemnify us or any other party set forth in this 
Agreement or in any other agreement, you agree to indemnify us and hold us harmless from and against any and all 
liabilities, penalties, losses, and expenses, including legal expenses and attorneys’ fees, incurred by us as a result of 
any error, failure, negligence, or misconduct on the part of any such intermediary, trading advisor, or other person 
acting on your behalf. We shall only be liable for actions or inactions by us which amount to gross negligence or 
willful misconduct.   

NOTWITHSTANDING ANYTHING TO THE CONTRARY, IN NO EVENT WILL Phillip Capital’ or any Phillip 
Capital’ party BE LIABLE to you or any person in contract, tort, strict liability, warranty or otherwise FOR 
INDIRECT, INCIDENTAL, SPECIAL, PUNITIVE OR CONSEQUENTIAL DAMAGES (including but not limited 
to delay, disruption, increased expense or lost profits or revenue) RESULTING FROM ANY act or omission of 
Phillip Capital or any Phillip Capital’ party, EVEN IF Phillip Capital or Any PHILLIP CAPITAL’ party HAS BEEN 
ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. 

15. WARRANTY DISCLAIMER. Phillip Capital makes no representations or warranties, express or implied, including, 
without limitation, any implied warranties of merchantability or fitness for a particular purpose in respect of any 
services provided in connection with your Account, or any information, programs or products obtained from, through, 
or in connection with these services. 

16. POSITION LIMITS. You acknowledge and agree that Phillip Capital has the right in its sole discretion to limit the 
number of open positions (net or gross) which you may execute, clear and/or carry. You agree not to make any trade 
which would have the effect of exceeding the limitations thus imposed on it and that Phillip Capital may require you 
to reduce open positions carried with us or may refuse to accept any order from you which establishes a new position. 
Phillip Capital may require such limitation, reduction or refusal whether or not such limitation, reduction or refusal is 
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required by Governing Law. You agrees to notify us promptly if you are required to file position reports with any 
Market. 

17. RECORDINGS. Subject to Governing Law, you agree that Phillip Capital, in its sole discretion, may record any 
telephone conversation between Phillip Capital and yourself or your agent without use of an audible signal or other 
identification. You hereby waive any right to object to the admissibility into evidence of such recordings in any legal 
proceeding between you or your agent and Phillip Capital. You agree that Phillip Capital may delete, erase or 
overwrite such recordings in accordance with its customary document retention policies. The rights conferred upon 
Phillip Capital in this section extend to any third-party fiduciary with discretion over your Account. 

18. MAKING DELIVERY; LIQUIDATION INSTRUCTIONS. You must give us liquidating instructions on open 
positions maturing in a current delivery month at least five (5) Business Days prior to the first notice day in the case 
of long positions and, in the case of short positions, at least five (5) Business Days prior to the last trading day. As 
used in this Agreement, “Business Day” means any day other than a Saturday, Sunday or other day on which 
commercial banks in Chicago, Illinois are authorized or required by law to close. Alternatively, you must deliver to us 
sufficient funds to take delivery or the necessary delivery documents within the same periods described above. If we 
receive no instruction, funds or documents, we may, without notice, either liquidate your position or make or receive 
delivery on your behalf upon such terms and by such methods which we deem reasonable. You will be responsible for 
any costs, fees or charges incurred in association with any such delivery. 

If at any time you fail to deliver to us any property previously sold by us on your behalf or fail to deliver property, 
securities or financial instruments in compliance with futures contracts, or we shall deem it in our sole discretion 
necessary to replace any securities, financial instruments, or other property previously delivered by us for your 
Account with other property of like or equivalent kind or amount, you authorize us in our judgment to borrow or to 
buy any property necessary to make delivery thereof or to replace any such property previously delivered and to 
deliver the same to such other party to whom delivery is to be made. We may repay subsequently any borrowing 
thereof with property purchased or otherwise acquired for your Account. You shall pay us for any cost, loss, and 
damage from the foregoing (including consequential damages, penalties, and fines) which we may be required to 
incur or which we may sustain from our inability to borrow or buy any such property.  

Absent your instructions to the contrary, expiring at or in-the-money long options will be exercised or abandoned 
pursuant to applicable Market rules, and short options will be assigned futures positions pursuant to applicable Market 
practices. You should not assume that an expiring out-of-the-money short option will be abandoned, as it is the 
buyer’s right to exercise at any level. Notwithstanding the foregoing, we shall not have any obligation to exercise any 
long option contract unless you have furnished us with timely exercise instructions and sufficient initial Margin with 
respect to each underlying contract. If we sell any property at your direction and you fail for any reasons to supply us 
with such property, we may (but shall not be obligated to) borrow or buy for you any property necessary to make such 
delivery. Under no circumstances shall we be obliged to make any payment or delivery to you except against prior 
receipt of payment or delivery by you of monies or other property requested by us. You shall be responsible for 
providing insurance coverage for any deliveries made or accepted by you. We do not provide any insurance coverage. 
If you do not provide insurance coverage, you agree to bear the risk of loss. 

19. GOVERNING LAW; JURISDICTION AND VENUE; SERVICE OFPROCESS; LIMITATION ON 
ACTIONS; WAIVER OF JURY TRIAL. In order to induce us to accept this Agreement, and for other good and 
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, you hereby agree to the 
following:  

a) This Agreement is made, upon acceptance by us, in the State of Illinois, and shall be governed by, and the 
rights and liabilities of the parties, except as otherwise expressly stated herein, shall be determined in 
accordance with, the laws of the State of Illinois, without regard to any of its conflicts of laws principles or 
rules, by the laws of the United States and, where appropriate, by other Governing Law. 

b) All actions or proceedings, whether initiated by you or us, with respect to any controversy arising out of or 
related to this Agreement, shall be litigated only in courts whose situs is in the State of Illinois. You hereby 
submit to the jurisdiction of the United States District Court of the Northern District of Illinois, Eastern 
Division, and any other court of competent jurisdiction whose situs is in Chicago, Illinois. If you bring any 
arbitration (including, but not limited to, NFA arbitration), administrative, or reparations proceedings against 
us, you hereby authorize and direct such arbitrators, administrative law judges, or judgment officers to hold 
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any such proceedings in Chicago, Illinois. You hereby waive any right you may have to transfer or to change 
the venue of any litigation you may bring against us, or to move that such litigation is brought in an 
inconvenient forum or that forum is improper. 

c) You agree to accept court service of process by registered or certified mail addressed to you at the address 
you provided in your Account application, or to such other addresses as you have supplied to us in writing. 
and such service shall constitute personal service of process subject to the provisions of CFTC Rule 15.05 
with respect to non-United States persons. 

d) You shall not bring any action, regardless of form, arising out of or relating to this Agreement or transactions 
hereunder more than one (1) year after the cause of action arose.  

e) You hereby waive any right you may have to a trial by jury. 

20. WAIVER; ASSIGNMENT; AND NOTICES. Neither our failure to insist at any time upon strict compliance with 
this Agreement or with any of the terms hereof nor any continued course of such conduct on our part shall constitute 
or be considered a waiver by us of any of our rights or privileges hereunder. We may assign this Agreement and your 
Account upon notice to you. Any assignment of your rights and obligations hereunder or interest in any Collateral 
held by or through us without obtaining the prior written consent of an authorized representative of ours shall be null 
and void. Notices or other communications, including Margin calls, delivered or mailed, including by facsimile or 
electronic transmission, to the address provided by you, shall, until we have received notice in writing of a different 
address, be deemed to have been personally delivered to you as of the date and time of transmission. Notices or other 
communications shall be provided to us in writing at the address set forth in Section 11 of this Agreement. 

21. CLEARANCE ACCOUNTS; GIVE UPS. If your Account has been introduced to us by another broker, that broker 
is acting as your agent and that broker in this relationship is not an agent of or affiliated with us. You agree that your 
broker and its employees are third-party beneficiaries of this Agreement. Unless we receive from you prior written 
notice to the contrary, we may accept from such other broker, without any inquiry or investigation: (a) orders for the 
purchase or sale of Contracts, on Margin or otherwise; and (b) any other instructions concerning your Account or the 
Collateral therein. You understand and agree that by agreement with your broker we may pay a substantial portion of 
the brokerage commissions charged to your Account to your broker in consideration of introducing and servicing your 
Account. You further understand and agree that our role is limited to execution, clearing, and bookkeeping for 
transactions made pursuant to instructions from you or your broker, and we generally will not inquire into the 
circumstances surrounding any transaction for your Account. We are not responsible for any acts or omissions of any 
independent introducing broker, including, but not limited to, sales practices, trading practices, or recommendations. 
You agree to look solely to your independent introducing broker for redress of any loss or damage arising out of 
circumstances other than our own gross negligence or willful misconduct in the execution, clearance, or bookkeeping 
of transactions for your Account. Absent a separate written agreement with you with respect to give-ups, we, in our 
discretion, may, but shall not be obligated to, accept from other brokers Contracts executed by such brokers for you 
and to be given up to us for clearance or carrying in an Account. 

22. RESTRICTIONS. You understand that we may decline to accept any order, or restrict or prohibit trading in, or close, 
your Account for any reason whatsoever. Without limiting the foregoing, we may, in our sole discretion, refuse to 
allow you to make or take a delivery in your Account. You acknowledge that we may, from time to time, place an 
Account in which there is no trading on inactive status and you agree to provide whatever information we may require 
upon your request to reactivate any such inactive Account. 

23. CREDIT AND REFERENCE CHECK. You authorize Phillip Capital, from time to time, to contact any financial 
institution, credit agency and other references to verify your information, creditworthiness and background, including 
financial information. You may request in writing within a reasonable period of time a copy of the credit report. 

24. BINDING AGREEMENT. This Agreement shall be binding upon the parties hereto and their respective successors 
and assigns, and supersedes any prior agreements between the parties with respect to the subject matter hereof. You 
further agree that all purchases and sales shall be exclusively for your Account in accordance with your oral or written 
instructions or those of any party authorized to enter orders on your behalf. You hereby waive any and all defenses 
that any such instruction was not in writing as may be required by the statute of frauds or any similar law, rule or 
regulation. 
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25. AMENDMENT. You agree that we may modify the terms of this Agreement at any time upon notice to you, 
including notice by electronic means, provided you trade through us electronically or have agreed to receive 
confirmations and statements from us electronically. If you trade through us electronically or have agreed to receive 
confirmations and statements from us electronically, you further agree that any communications concerning your 
Accounts or services provided by us, including legal notices and agreements, may be sent to you via email. By 
continuing to trade through us, you signify your acceptance of the terms of such communication. If you do not accept 
the terms of such communication, you must notify us thereof in writing as provided in Section 11 (including by 
electronic means, if applicable) and your Account may then be terminated, but you will still be liable thereafter to us 
for all remaining liabilities and obligations. Otherwise, this Agreement may not be waived or modified absent a 
written instrument signed by an authorized representative of Phillip Capital. No oral agreements or instructions 
purporting to amend this Agreement will be recognized or enforceable. 

26. ADDITIONAL RIGHTS AND REMEDIES. The rights and remedies granted herein to us are in addition to any 
other rights and remedies provided to us in any other agreement you may have with us, and you hereby appoint us as 
your agent to take any action necessary to perfect ourselves with respect to the security interest granted to us in this 
Agreement. 

27. CURRENCY EXCHANGE RISK; NON-U.S. FUNDS. You shall bear all risk and cost in respect of the conversion 
of currencies incident to transactions effected on behalf of you pursuant hereto. Unless otherwise specified in the 
reports sent to you with respect to your Contracts and Accounts, all Margin deposits in connection with any Contracts, 
and any debits or credits to your Account(s), shall be stated in U.S. Dollars. By placing an order in a Contract settled 
in a particular currency, you agree to convert to the particular currency funds sufficient to meet the applicable Margin 
requirement. Any conversions of currency shall be at a rate of exchange determined by us in our sole discretion based 
on prevailing money market rates of exchange for such currencies. 

28. INFORMATION AND POSITIONS. Any information on the market or on matters incidental to the operation of 
any of your Accounts or the nature of any of the Contracts provided by us is solely incidental to the conduct of our 
business as an FCM. We make no representation as to the accuracy, completeness, or reliability of any such 
information. We and our directors, officers, and employees may take, hold, or liquidate positions in, or provide such 
information to other customers with respect to, Contracts that are the subject of such information furnished by us to 
you, and such other positions and/or information may be inconsistent with the positions held by you or information 
given to you. 

29. CFTC RULES. You acknowledge that you are aware that CFTC Rule 1.35(a-2)(2) requires you to create, retain and 
produce upon the request of the CFTC, the United States Department of Justice and the applicable Market, 
documentation of cash transactions underlying EFP, EFS, EFR or EFO transactions and, if you effect any such 
exchange of futures, you will comply with Rule 1.35 (a-2)(2). If you are a non-United States person, you acknowledge 
that: (a) CFTC Rule 15.05 designates us as the agent of foreign brokers, customers of foreign brokers, and foreign 
traders for certain purposes; and (b) CFTC Rule 21.03 authorizes the CFTC to request, when unusual market 
circumstances exist, certain Account information from us as well as foreign brokers and traders, and you agree to 
provide such information promptly upon such request. 

30. CONSENT TO CROSS TRANSACTIONS. This consent is being provided in order to comply with Market rules 
regarding cross trade procedures and the execution of trades in which a floor broker or brokerage firm may be directly 
or indirectly involved as a principal to a transaction on any Market that, from time to time, adopts rules requiring 
customer consent for these transactions. You hereby consent that Phillip Capital, its agents, or floor brokers handling 
Phillip Capital’ orders, may, without prior notice, execute your orders in which Phillip Capital, its directors, officers, 
employees, agents, or the floor broker, may directly or indirectly, become the buyer to your sell order or the seller to 
your buy order, provided that such executions are made in accordance with Market rules. This consent shall be 
continuous and remain in effect until revoked in writing by you. 

31. TERMINATION; SURVIVAL. This Agreement may be terminated by either party at any time by giving written 
notice to the other party. Termination shall not affect any transaction entered into and shall not relieve you of any 
obligation or liability incurred under this Agreement prior to termination.  The representations, warranties and 
covenants of the parties contained herein, including but not limited to Sections 4, 6, 8, 13, 14, 19 and 20, shall survive 
the termination or expiration of the Agreement.  
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32. COMPLETE AGREEMENT. This Agreement and the exhibits and documents referred to herein contain the entire 
Agreement and understanding between the parties with respect to the subject matter hereof and supersede all prior 
agreements and understandings, whether written or oral, relating to such subject matter in any way. 

33. WAIVERS. The failure of Phillip Capital at any time or times to require performance of any provision hereof shall in 
no manner affect its right at a later time to enforce the same. No waiver by Phillip Capital of any condition or of any 
breach of any term, covenant, representation or warranty contained in this Agreement shall be effective unless in 
writing, and no waiver in any one or more instances shall be deemed to be a further or continuing waiver of any such 
condition or breach in other instances or a waiver of any other condition or breach of any other term, covenant, 
representation or warranty. 

34. SEVERABILITY. If any provision hereof is or should become or be deemed to be inconsistent with any present or 
future law, rule, or regulation of any court, arbitral body, sovereign government, or regulatory body having 
jurisdiction over the subject matter of this Agreement, such provision shall be deemed to be rescinded or modified in 
accordance with any such law, rule, or regulation. In all other respects, this Agreement shall continue to remain in full 
force and effect. 

35. HEADINGS. The headings of the sections hereof are for descriptive purposes only and shall not modify or qualify 
any of the rights or obligations set forth in such sections or in any way limit the applicability of or affect the meaning 
of any such provisions. 

36. USA PATRIOT ACT COMPLIANCE. Customer agrees that it shall not at any time, in connection with the 
establishment or use of any account maintained with Phillip Capital, engage in transactions involving, on behalf of or 
benefiting any government or country that is the subject of sanctions administered by the United States Department of 
the Treasury’s Office of Foreign Assets Control (“OFAC”). Customer further agrees that it will not engage in 
transactions involving, on behalf of or benefiting any person (individual or entity), designated on OFAC’s List of 
Specially Designated Nationals and Blocked Persons. 

37. CUSTOMER ACKNOWLEGEMENTS. Customer acknowledges the following:  

a) The purchase and sale of Contracts is speculative, involves a high degree of risk and is not suitable for all 
customers. You may lose a substantial amount of money in a very short time. The amount you may lose is 
potentially unlimited and can exceed the amount you originally deposit in your account. This is because of the 
low margin normally required in trade Contract trading. Trading in Contracts defined trading is highly leveraged 
price changes may result in significant Customer losses, which losses may substantially exceed Customer’s 
margin deposits and any other deposits Customer may make. Customer also acknowledges that Customer has 
received, has read and understands this agreement.  

b) Customer authorizes Phillip Capital to execute such transactions for the Customer’s account, to act as 
counterparty to Commodity Contracts and to exercise commodity options for Customer’s account in accordance 
with Customer’s oral or written instructions. Phillip Capital shall have the right to refuse to accept any of 
Customer’s orders. Phillip Capital shall also have the right to tape record all telephone conversations with 
Customer.  

c) Customer understands that Phillip Capital or its affiliates will at times act as principal in regard to cash, forward, 
or foreign exchange transactions. Furthermore, Customer acknowledges that Phillip Capital is not obligated to 
quote a price for any principal transaction.  

d) Phillip Capital shall not be responsible to Customer in any case for a floor brokers’ inability to execute orders, or 
for error or negligence on the part of floor brokers who are not employees of Phillip Capital.  

e) Customer acknowledges that the execution of a futures contract always anticipates making or accepting delivery. 
Customer hereby authorizes Phillip Capital to take all action deemed necessary by Phillip Capital in the event 
Phillip Capital takes physical delivery for customer and customer hereby agrees to indemnify Phillip Capital from 
all costs associated therewith. Phillip Capital may, in its sole discretion, liquidate any short position in Customer’s 
account if Customer has not delivered to Phillip Capital certificates, receipts, or other appropriate instruments of 
delivery at least seven days prior to the last trading day of the futures contract.  

f) Customer acknowledges that Phillip Capital may be the counterparty to foreign exchange transactions with 
Customer and that Phillip Capital may receive revenue through market making, involving foreign exchange 
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transactions of Customer and others, through the difference between the bid and offer provided to Customer and 
others on foreign exchange transactions, and through markups and markdowns on foreign exchange positions that 
Phillip Capital enters into with other parties that correspond to foreign exchange positions that Phillip Capital 
enters into with Customer.  

g) Customer acknowledges the right of Phillip Capital to limit, without notice to the Customer, the number of open 
positions which Customer may maintain or acquire through Phillip Capital. 

 

 

CUSTOMER ACKNOWLEDGES THAT THIS IS A BINDING AND VALID CONTRACTUAL AGREEMENT.  
CUSTOMER HAS READ THE AGREEMENT CAREFULLY AND, BY SIGNING, AGREES TO BE BOUND BY 
EACH AND EVERY TERM AND CONDITION, INCLUDING THE CONSENTS RELATING TO 
JURISDICTION, VENUE, SERVICE AND LIMITATIONS ON ACTIONS SET FORTH HEREIN.  NO 
MODIFICATION OF THIS AGREEMENT IS VALID UNLESS ACCEPTED BY US IN WRITING AS 
PROVIDED HEREIN. 

 


